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GEORGE KATZ. 
ayain.it 


Plaintiff-A ppellee. 


REALTY EQUITIES CORPORATION OF 

and 


NEW YORK at ai. 
Defendants-A ppclle 


KLEIN, H XUS & ITXKE ami ALEXANDER GRANT & COMPANY, 

Defendants-Appellants. 


KENNETH 1. HERMAN, Trustee F/B/O SHER1L ESTA KUPFER, 

Plaintiff-Appellee , 

ayainst 

REPUBLIC NATIONAL LIFE INSURANCE COMPANY et al.. 

Defendants-.! f'pet lees, 
and 

KLEIN, HINDS & ITNKE and ALEXANDER GRANT & COMPANY, 

Defendants-Appellants. 


Ox Appear fkom the United States District Court 
fok the Southern District of New York 


B1UEF FOK PLAINTIFF-APPELLEE KENNETH I. 
HERMAN, TRUSTEE F B O SHERIL ESTA KUPFER 


Preliminary Statement 

'iius appeal is front that part of <t June 2D, 1D74 
order of Honorable Milton Pollack which directed that: 

“(1) The above designated actions (sometimes 
herein ‘constitutent actions’) art* hereby consoli¬ 
dated for till pre trial purposes to be had during 
the pendency of these actions in this District in 
accordance with the following terms which the Court 
iu the exercise of discretion makes applicable to 






foster the ellicient and proper coiuluet of the claims 
asserted in the individual complaints in the said 
actions. 

(2) A single consolidated complaint, supplemented 
and amended, shall he prepared and served herein 
by liaison counsel which shall set forth the claims 
for relief asserted in the constituent actions, col¬ 
lated into separately stated counts by class and 
derivative categories as to each kind of security 
holders and at the head of each count shall specifi¬ 
cally designate by name or other convenient refer¬ 
ence the defendants against whom such count is 
asserted” (107a-108a). 

Defendants' notice of appeal is thus limited to para¬ 
graphs one (1) and two (2) of said order of consolida¬ 
tion (114a). They did not appeal from paragraph nine 
(it) of the order which directs that the answer of each 
defendant shall be deemed to assert cross-claims against 
all the other defendants (110a), although they now allege 
prejudice (see appellant’s brief pp. (i-7). 

In addition, paragraph (1) one of the order directs 
", . . consolidation for all pre-trial purposes . . .” (107a). 

Counsel for the Appellants at the June 12, 1974 hearing 
stated that: 

" II c st roHfjli) recommend mid ini/c ions ululated 
diseonr//" (Emphasis added) (92a). 

and that 

“Eor purposes of discovery, I agree wholeheart¬ 
edly, tin* consolidated discovery in this case is 
absolutely essential. I don’t object to that at all 
. . .” (94a). 




Question Presented 


Did .Judge Pollack err in directing the service ol‘ a 
single consolidated complaint for pie-trial purposes? 

Statement of the Case 

The full extent of Appellants' involvement with the 
other defendants in the violation of the federal securities 
law ca lot he determined until completion of pre-trial 
discovery. 

The determination by Judge Pollack to order a con¬ 
solidated complaint fur pre-trial inirpuses was decided 
after his holding hearings, hearing counsel and receiving 
certain stipulations (107a). In fact many of the attorneys 
for the defendants agreed in favor of a single consolidated 
complaint based upon simplicity, saving in time, paper¬ 
work and energy of all parties (N.‘»a-84a, 89a, 90a-91a). 

During the pro trial hearing of June 12, 1974, in re¬ 
sponse to appellants' opposition to a single consolidated 
coinplaint for pretrial purposes, Judge Pollack stated: 

“That's the way you handle it. 1 have done it 
maybe at) times or 100 times myself, long before 
I got to the court, and the defendants were very 
thankful that they were not facing 14 lawyers with 
semantics that varied 14 times to obscure the fact 
that there were 19 pockets” (94a). 

lie further stated that: 

“It seems to me that the use of a single con¬ 
solidated complaint need not necessarily foreclose 
the use of individual complaints at a trial, and in 
the same way as consolidated discovery would be 
useful and efficient, a single consolidated complaint 
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during tlu* discovery and pre-trial period would be 
useful and ellicient and could be without prejudice 
to unfurling the separate llags at trial, if necessary, 
to protect any legitimate interests that may have 
to be dealt with separately” (97a). 

% 

“1 will order a single consolidated complaint for 
pretrial purposes without prejudice, as I say, to 
whether or not there will be a consolidated trial 
and without prejudice to the use of the individual 
complaints as they stand now at a consolidated 
trial, and certainly without prejudice to their use 
in individual trials if that should eventuate” (98a). 

Thus the defendants, including appellants were asked 
to answer the consolidated complaint for pre-trial pur¬ 
poses with the original complaints being kept alive for 
trial purposes (101a). The court in the order of con¬ 
solidation reserved until the conclusion of the pre-trial 
proceedings consideration of a consolidated trial (112a). 

At a later hearing on September 12, 1974 Judge Pollack 
stated: 

“The whole purpose of this complaint is to get 
organized for the discovery and pre-trial phase. 
The order that I entered specilically recites that 
the pleadings in each constituent action stand, and 
when you go back to trial, the constituent actions 
will determine what will be tried and how, unless 
when we get to the trial it is agreed that a consoli¬ 
dation of the constituent complaints can be made. 

But for present purposes you have got to start 
somewhere, and the amended consolidated complaint 
is intended to wrap up all the claims so that we can 
get on with the business of discovery” (222a). 
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The opinion and order of the Judicial Panel on Multi¬ 
district Litigation stated in part that: 

"Except for the SEC, plaintiffs in the Synercon 
and Garrett actions and defendants Standard & 
Poor's Corporation and A. M. Best Company, all 
parties favor transfer to a single district for co¬ 
ordinated or consolidated pretrial proceedings” 
(243a). 

Thus even before the Multidistrict Panel, appellants 
supported consolidated pie-trial proceedings. 

ARGUMENT 

Judge Pollack did not abuse his discretion in direct¬ 
ing a single consolidated complaint for pre-trial pur¬ 
poses. 

Appellants’ brief ignores the fact that the only issue on 
ibis appeal is whether Judge Pollack abused his discre¬ 
tion in directing the serving and filing of a single con¬ 
solidated complaint for pre-trial purposes. 

Said brief also ignores the warning by the Second 
Circuit in Garber v. limitlell, 477 F. 2d 712, 717 (2nd Cir. 
1973) that: 

"Our decision should not lie construed as imply¬ 
ing that under no circumstances would an order 
directing the tiling of a consolidated complaint be 
proper. There may be cireums ances, e.g., the exist¬ 
ence of substantially complete identity between the 
claims and defenses in all actions, where a con¬ 
solidated complaint would be appropriate. As we 
said in MaeAlister: * We do not attempt here to 
prescribe a rule of universal application to orders 
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granting or denying consolidation' (iKi.'l F. ‘Jd at 

As previously indicated appellants “strongly recom- 

ini'iid| ed | and urge|d| consolidated discovery" and “ . 
agree | d | w holeheartedly, |tliat| t lie consolidated discover'' 
in this ease is absolutely essential" (P2a, P4a). 

They allege prejudice by arguing tiiat they must defend 
against crossclaims asserted by other defendants. How¬ 
e'er, they fail to inform the court that they never raised 
>uch a claim ot prejudice below, never appealed from that 
part ot the order ot consolidation directing tile automatic 
assertion of cross-claims and ignore the fact that most 
likely these cross claims would have been asserted bv the 
ot her defendants. 

I hey also allege prejudice by arguing that the class in 
the consolidated complaint is broader and different from 
the class in the original Herman complaint. If the larger 
class, included in the consolidated complaint, has a cause 
ol action against the appellants, there is no reason why 
their claim should not be asserted either in an amendment 
of the original Herman complaint or in the amended con¬ 
solidated complaint. 

In addition, the claim against appellants is that at the 
inception ol the scheme they failed to inform tin* NFC and 
'he public of material problems between Realty and Re¬ 
public (lnPa, 1 1 7a, I iPa). that if they had, much of the 
damage that subsequently occurred would have been 
avoided. 

As previously indicated the full -.stent of appellants’ 
involvement can not be determined until completion of 
pre trial discovery. 
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CONCLUSION 

Bast'd upon the admissions t»f appt'llauls. their failure 
to show prejudice and (hr limiting of tli<* consolidated 
complaint to the prc>trial proceeding with the original 
Herman complaint continuing It* stand the order of the 
court helow should he utlirmed. 

Respectfully submit ted. 

lI-\ KUY 11 . Lll’SK;, [». (’ 

. Ittnniri / for Plaintiff-Appcll'i 
hi nin th /. Hmnnn. Tmshr /•’ H <) 
Sin i ll Esta Kn/ifi i. 

JOSKI’H 1’. XaI’OLI, 

Of ('onnsrl. 
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btatc of ev; York 
-ounty of or York 
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uthcll L. .Villi ams be in-* auly sv/vi 
that he is over the aye of 18 years. Thi 
January, 1973, he served t.vo (2) copies 
r .saint iff- ppellee .\enne bh I. ''eri.ian, Tj 
Lsta iiupi'er on each of the parties and j 
the attached schedule, by depositin' tin. 
in a securely sealed post-paid -./rapper, 
.h'ice re silarly maintained sy th. novo, 
at yO Church Street, lorourdi of ..aniiatt 
directed to said parties as indicated oj. 
that be an * the addresses iesiynated by • 
upon the prece lin • papers in this actio: 
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H <y. St {a c 




'rn to bef ore me this 
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No 30 1*03056 
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t t 11 i nrn I.. Nerarty, Iso. 

Cahill, f !ordnn t Hoindel 

HO Pin 0 .01 ;top t 

New York, New York 10000 

Attorneys, for- Defendant Pont-, Marwick, Mld>h°ll ">< On. 


1 1 1 1 am C. T*r»rv 1 n , I. so . 

!trike i' f, Bot.t r. 

r, .ie Ch° 11 !’ ! ri z.a 
Houston, Texns 77OOP 

Kaye, Boholcr, IMornnn, Hays & Handler 

,| 2 r 5 Park Av°nuo 

New Yoj’k, Nev; York 10022 

Attorneys for I'ofondant Hepubllc National 1,1 Co Insurance Co. 


Mllbank, Tweed, Hadley & McCloy 
1 Chase Manhattan Plaza 
New York, New York 10005 

Cnrrinrton, Co Ionian, Tlomnn, .Johnson \ Blument.iinl 

3000 One Main Place 
Dallas, Texas 7525 0 

Attorneys Cor Do Pendants Theodore P. Peas ley, 0.2 . 
Bkoltnn, Donald Hex Beasley, Hobort T. Brady, 
Bnmuel P. Tmoot., Neal N. Stanley 


David Caret, Iso. 

A25 Park Avenue 

New York, New York 10022 

Johnson, Outhrle, Blllinrs Nash 
1N10 Herullie National Bank Building 
Dallas, Texas 75201 

Attorneys Cor Defendant Thomas 0. Nash, Jr. 


Hnymond F. 0repory 

280 Park Avenue 

New York, New York 10017 

Attorney for Defendants Dealt y F.nult.les Corporation of New 
York, Morris Karp, Jerome Tocher John P. bcuzzl, 

1.11 lot Jancwny, Bam Oittlln, Arthur Btanr, A.11. 

Frank 1 In 
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St pphon A . We I ii'T , 

U 1 ti three , .".I ! nip,on , 

'10 Wall r.l ri'U, 

Now York, Nov; York 

Attorneys for Ho fendant Irvlnr Trunk Comnanv 


Putman h liobort. 
] 00O'.) 


Tenser, Orient 1 at.t , Fallon & Kaplan 

100 Pari; Avenue 

Now York, Nov: York 10017 

Attorneys for 1 Du Pendant Ulllarv I!. Ivor:; 

Nr Jool T. William Jr. 
loll Commeroo Street 
Dallas, Texas 7 £ 5201 


Nerd, Pa" A Lord 
2 ‘3 Broadway 

New York, Now York 10 00 5 


Attorneys Per Defendant American Stock Fxehnnrc , Inc. 


Shearman ft Nt.orl 1 nr 

PI Wall Street 

New York, New Yorl 1000') 

Attorno.vr> for pot'ondnnts Alexander Oran' tv Co. and Hinds 
Klein ?< Flnko 



Attornoy s p?v Dependant First National Hen.Iky ft Construction 

Ken Lop; an , Esq. 

Chleker l nr r - Hrer.ory Simpson, Thacher & Bartlett 

Sutter- Street 1 Battery Plaza 

San Francisco, California 9 J| 109 New York', NY 10009 

l 

Attorneys for Defendant James F. Coonan 


The 11n F. O'Toole, Jr., . - p ro so 
18 Sout.h Klnrs Hlrhwav 
St. Louis, Missouri 6.U08 

Peter Fleminc> Esq. 

Curtis, Mallet-Prevost, Colt & Mosle 

100 Wall Street 

New York, New York 10005 

Attorneys for Arthur Andersen & Co. 
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Daniel A. Reznlck, Kan 
Arnold & Porter 
12 29 19th Street, M.V,'. 
Washington, D.C. 20 236 


Justin D'Atri, Esq. 
Felder,man & D'Atrl 
122 East ^2nd Street 
New York, New York 10017 


Attorneys for Defendant Westheimcr, Fine , Perrier Co. 


I Dickerson, Kramer, Lowenstein, Nessen, Kamin & Soil 
919 Third Avenue 
New York, New York 10022 

Attorneys for Defendant Security National Bank 


Booth ?( Baron —— 

122 East 12nd Street 
New York, New York 10017 

'' Attorneys for Defendant Standard and Poors Corporation 


; Donald S. Ayers, Esq. 

'15 John Street 
Suite '100 1 

New York, New York 1003B 

Attorney for Defendant A.M. Best Co., Inc. 


Joseph S. Heilman, Esq. 

Kronish, I.eib, Shainswit, Weiner & Heilman 
13^5 Avenue of the Americas 
New York, New York 10019 

Attorneys for Defendant Louis Hubshman , Jr. 


D.L. Case, Esq. 

Jackson, Walker, Winstead, Cantwell & Miller 
'1300 First National Bank Buildinp 
Dallas, Texas 76202 

1 Attorneys for Defendants Sam J. Winstead, J. D. Francis and 
J. Willard Grafip 


Robert J. Vial, Esq. 

i' Vial, Hamilton, Koch, Tubb, Knox A Stradley 
15til Floor, Republic National Bank Bldp. 

, Dallas, Texas 75201 

, Christy, Frey & Christy 
H 5 Rockefeller Plaza 

New York, New York 10020 

1 ’ 

;l 

Attorneys for Defendant W.L. Pickens 












John McAdams, Esq. 
Strasbur^er, Trice, Kilton, 
1201 One Main Place 
Dallas, Texas 75250 


Martin & Unis 


Attorneys for Texas insurance Commissioner 



Parties Served - No appearance filed 


Hr. W. N. Stannus 
332 Kaufman Head 
Hot Springs, Arkansas 
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